Memorandum

Date: February 28, 2008

To: SOUTHERN NEVADA DISTRICT BOARD OF HEALTH

FRom: Paul Klouse, R.E.H.S., C.F.S.P., Environmental Health Superpisor
Randy Swepston, R.E.H.S., Environmental Health Manager @

Glenn D. Savage, Director of Environmental Health
Lawrence K. Sands, M.D., M.P.H., Chief Health Officer

Petitioner: Bruce A. Aguilera, Vice President & General Counsel, Project CC LLC, dba
CITYCENTER, for Lifestyles Hotel, MGM CITYCENTER

Subject: Variance Request to Operate a Public Bathing Place not in Compliance with the Nevada
Administrative Code (NAC) 444, Public Bathing Places, NAC444.130.1 & NAC444.134.1;
(APN #162-20-701-021)

Project CC LLC, dba CITYCENTER, is petitioning for a variance as requested by Bruce Aguilera, to
operate three public bathing places at Lifestyles Hotel, pending permit numbers 27600-3HT-03, 04, &
05, not in compliance with the Nevada Administrative Code (NAC) 444, Public bathing Places, section 130,
paragraph 1, and section 134, paragraph 1 (see attached letter to Glenn Savage, Director of Environmental
Health, dated 01-21-08) which state:

NAC 444.130 Handholds. (NRS 439.200, 444.070)
1. Every pool must be provided with a handhold around the entire perimeter of the pool, such as a
perimeter overflow system, bull-nosed coping or cantilevered decking, installed not more than 9
inches (22.86 centimeters) above the waterline.

NAC 444.134 Decks. (NRS 439.200, 444.070)

1. Except as otherwise provided in this subsection and in NAC 444.196 and 444.1995, a clear,
unobstructed deck must be provided around the entire perimeter of a pool. In no case may the width
of the deck be less than 4 feet (1.2 meters). A deck may be obstructed for a distance equal to not more
than 10 percent of the perimeter of the pool if:

(a) The design of the obstruction does not endanger the health or safety of persons using the pool;

(b) An unobstructed area of deck not less than 4 feet wide is provided around or through the
obstruction not more than 15 feet (4.55 meters) from the edge of the pool; and

(c) Written approval for the obstruction is obtained from the health authority before construction or
installation of the obstruction.
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The three pools are to be built as part of the Lifestyles Hotel, an Project CC / MGM CITYCENTER
project (see exhibit ‘A”), located on APN #162-20-701-021 (see exhibit “B”), 3716 S. Las Vegas
Blvd.(see exhibit “C”). This hotel will combine both resort public accommodation and condominium
units.

DISCUSSION

This variance request is made to allow the Petitioner to construct and operate a public bathing place
pool which is not in compliance with Nevada Administrative Code (NAC) 444, Public bathing Places,
section 130, paragraph 1, and section 134, paragraph 1, which require an uninterrupted handhold around
the full perimeter of a swimming pool and which requires the deck around a pool to be no more than
10% obstructed in total.

The Petitioner proposes to construct three consecutive bodies of water at the Lifestyles Hotel ,two of
which (Upper & Middle) provide no qualified handhold along the infinity edge of the each pool, and
all three of which provide no access or egress from the pool along more than 10% of the pool
perimeter (see exhibit “D”). )

The Petitioner states “...the three pools - Upper, Middle and Lower- (See attachments), proportioned
as and intended to be primarily used as "pool" experiences, have less than 100% of 4' wide perimeter
deck, specifically 67%; 81 % and 84%, at or no more than 9" above the water surface. On the east side
only of the Upper and Middle basins, the section of surrounding, impervious, walking surface is 2"
below the operating water level, necessitated by the elevation changes across the recreational deck
space... A variance is requested from subsection 444.134.1 of NAC, which states in part - “a clear,
unobstructed deck must be provided around the entire perimeter of a pool."

" The Petitioner continues “...the negative edge portion of the Upper and Middle Pools does not
constitute a handhold. A variance is requested from subsection 444.130.1 of NAC, which states in part
- "Every pool must be provided with a handhold around the entire perimeter of the pool."

Regarding the uniqueness & general affect requirements of NAC 439.240, the Petitioner argues that
“...the stepped pool deck is amongst the most prominent and important amenities of this multi-
billion dollar project. The elevation change across the deck necessitated separation of an otherwise
single large water body into three smaller, tiered basins at 2 ft. elevation differences to resolve
structural issues. To date, the Owner has successfully marketed its condominium hotel sales with
these stepped, negative edge water bodies...”

Regarding the regulatory burden, hardship and property right requirements of NAC 439.240, the
Petitioner argues that “...Compliance with the current regulation would be burdensome and cause a
hardship to the Lifestyle Hotel's business in the increasingly competitive Las Vegas resort market. The
water bodies' stepped configuration resolved structural considerations, provided a more functional
deck space and offered a significant aesthetic enhancement from the basins, which play an important,
project signature role. These type of pools have proven to be very popular features with guests; their
visual presentation and associated sound augmenting the overall ambience and relaxation value of
the pool environment. Project marketing will be severely impaired without this critical identity
element. The hardships incurred by compliance with the regulation would be lessened project
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visibility, reduced property occupancy, significantly increased operating costs and decreased
revenues, not only for the Owner and Operator, but also the State and County...”

The Petitioner concludes “...Granting the variance will not be detrimental or pose a danger to public
health and safety, nor will it affect other persons subject to regulations regarding water recirculation
requirements...” The petitioner then goes on to state a number of design features and conditions that
have been agreed upon that may serve to mitigate risk regarding the absence of the handholds and
the deck obstructions as previously described:

“1. ...All three pools are a constant 21 -5" only in width, none is deeper than 4 ft. at any point and all
will be recirculated at a turnover rate of less than six (6) hours.

2. Two elevated, portable Lifeguard stands; minimum three (3) feet in height, are proposed as an
added safety measure to address the stepped deck and negative edge condition. A lifeguard will be
stationed on the pool deck until the deck occupancy reaches seventy five (75); a population beyond
which a second lifeguard would be posted. One lifeguard is proposed in a chair and one roaming
during lighter usage; both would be stationed in chairs during heavy occupancy.

3. Surveillance cameras on the pool entry doors will be provided, with alarms to alert security, if an
individual enters the pool area after it has closed.

4. Standard signage including "No solo bathers" and "No-one under the age of 14 allowed without
adult supervision" will be posted.

5. Equipment and trained staff will be provided to allow for the cleaning of the pools around the deck
obstructions.”

Section 439.240 of the Nevada Administrative Code (NAC) states that a variance can be granted from
a regulation only if it is found, from evidence presented at a hearing that:

"(@)  There are circumstances or conditions which:

1. Are unique to the applicant;
2.Do not generally affect other persons subject to the regulations;
3. Make compliance with the regulation unduly burdensome; and
4. Cause a hardship to and abridge a substantial property right of the
applicant; and

(b) Granting the Variance:

1. Is necessary to render substantial justice to the applicant and enable him to
preserve and enjoy his property right; and
2. Will not be detrimental or pose a danger to public health and safety.

2. Whenever an applicant for a Variance alleges that he suffers or will suffer economic
hardship by complying with the regulation, he must submit evidence demonstrating the
costs of this compliance with the regulation. The Board will consider the evidence and
determine whether those costs are unreasonable.”
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CONCLUSION:

Staff is of the opinion that there exist circumstances which satisfy the requirements for a variance and
that the granting of this variance will not be detrimental or pose a danger to public health and safety
if the following conditions as recommended are included.

RECOMMENDATIONS:

Therefore, staff recommends approval of the variance with the following conditions:

1. Lifeguards will be required at this facility and will be subject to the regulations as provided in
NAC 444.132, 272, 274, 276, 302.

2. Two elevated, portable Lifeguard stands will be required to mitigate the additional risk posed
by the stepped deck and negative edge condition.

3. A single lifeguard will be stationed on the pool deck until the deck occupancy reaches seventy
five (75); a population beyond which a second lifeguard must be posted.

4. One lifeguard in an elevated chair and one roaming on the opposite side of the pool will be
allowed during lighter usage, 75-150 persons on the pool deck; both guards will be stationed
in elevated chairs during occupancy over 150 persons.

5. The chairs must be located to provide a clear, unobstructed view of the bottom of the pool in
the area of surveillance.

6. Surveillance cameras on the pool entry doors must be provided, along with alarms to
immediately alert security if a person or persons enter the pool area after it has closed.

7. A security guard must be dispatched to investigate the accessing of the pool deck after hours,
and must be able to reach the pool deck within 3 minutes of receiving the alarm. The security
guard must remain on the pool deck and assure that all rules posted are followed; the guard
must remain on the pool deck until the deck is unoccupied.

8. Specific equipment and training of staff must be provided to allow for adequate cleaning of
the pools around the deck obstructions.

9. This public bathing facility must be designed, constructed, maintained, and operated with all
other applicable requirements of the Public Bathing Place regulations, NAC 444.010-546.

10. This variance is automatically terminated without further notice upon the closing of any sale
transaction involving the public bathing facility.

PK:RS:GS

Attachments:

Letter to Glenn Savage dated January 21, 2008

EXHIBIT “A” Secretary of State page for Project CC LLC & CITYCENTER HOLDINGS LLC
EXHIBIT “B” Assessor's Real Property record & Map for 4PN #162-20-701-021

EXHIBIT “C” GIS aerial photo of APN #162-20-701-021

EXHIBIT “D” Design drawings provided

Letter to Glenn Savage dated January 21, 2008
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Letter to Glenn Savage dated January 21, 2008

“M AN 29 3685

CITYCENTER®
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Joruary 21, 2008

Mr. Geenn D. Savage, Environmenial Heal'h Division Direcor
Southern Nevada Heollh Distric!

Cnvirenmantal Health Divition - Pocl Flgn Desk

625 Shadcw Lane

Los Vegas, NV 89127

Subject: UIFESTYLE HOTEL, MGM CITYCENTER. Las Vegas, NV-
Request for Varionces:-from NAC 444.134.1 for entire Pool Parlmeter
Dacks and NAC 444.130.1 for eniire Pool Pelimeler Handralls

Cear Mr. Savage:

Please accepi this letler. in ccnnection with the submittal of -he Pool Deck
engineeraed pool systam plans by 3TO Design Group. Inc.. as the request of the
awner, Project CC. NC d/b/a CIYCENTER, for g variance from NAC 444,134.1
regarding tre threa socl on the ouldoor Pool Deck at The Llifesiyle Holel, fo
accommedate less thon their enlire perimelers having four feet minimum widlh
decks unc NAC 444,13C.1 being orovided with a handrold.

Pease role the cutreni business address of the Ovner s shown as the Corporote
address as sat forth belov.. The address of the esiablishment is 3716 Las Vegas
Boulevard Soulh, L as Vegns, Nevada 89109; the Assessor's Porcel Number is 1462-
20-201-021. The main phona number for the Cwner and Opcratsr and, for the
present, the establishment is {7C2} 59C-8855, although you can weac the
uadunsigned lThiough our legal department af (702} 693-7206, which § the
number listed on ihe Yaicnce Cardidale Worksneet,

The location of the Pool Deck. which & one of The lifestyle Hole project's
signalure amenities, ik on the mallop of the buiding tet~een elevations 2181°
anc 2184,

voe specifica ly, the specifiz varance Issues cre os foltow:

1. Tnat lhe three pocls - Uppsr, Middle ond Lower - (Soo artcchments).
proporfiored as and intended 1o b2 primarily used as *peol* expetiences, hava
less than 100% of 4° wide cedmetler deck, spacifically 47%: 819 and 84%, al nrna
rrote “han 9" above the water sLrface. On the east tide only of the Uppor ond
Viddie basin:, the section of sutrounding, imaenvous, walking suface is 2° below

R Rl B S I R KRR P L T Lok X S T L R
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Mr, Glenn D. Savage
January 21, 2008
Page 2013

Ihe operating water level, necessitated by the elevation changes across the
recraalional dack space. A varance is requested from subseclion 444.134.1 ol
NAC which states In part = "“........ a clear, uncbsirucled deck must be provided
around the enllre perimeler of a poal.” ‘

2. That the negofive cdge portion of the Upper and Middle Pools does nof
consfitute o handhold. A variance s requested from subsection 444,130 of
NAC which states in port - “Every pool! must be provided with @ hanodhoki
oround the enfine perimeter of the pool.”

There are circumslances and conditions unigque 1o the Lifestyles Hotal project in
support of this recuest. Specifically, ihe siepped pool deck & amongst the mast
prominent and imporiant amenities of this mulfi-billon colkir project. The
elevolion change across Jhe deck necesstated separolion of an otherwise
single loige water body into thiee smaller, fisred basins ot 2 1, elevation
differences o resoive structurol lssues. To date, the Owner has successfully
markeled ils condominium hotel sales with these stepped, negative edge water
bBadles.

Compliance with the current regulofion would be burdensome and couse a
hordship to the Ufestyle Hotel's bausingss In the increosingly competitive Las
Vegos resort market. The watler bodies' stepped configuration resoived
siruciural considerations, provided a more funciional deck space and offered a
significont aesthaetic enhancement from Ine bosins which play an important,
projact signature rale.  These type of pocls have proven to be very popular
features with guests; their visual presentation and associated sound cugmenting
Ihe overall amblence ond relaxafion value of the pool environment. Projecl
morketing will be severely impaired withoul this crlical identily elemenl. The
hardships Incured by compliance with {he regulalion would be lessened project
visibility, reduced property occuparcy, significanlly increased operafing cosls
and decreased revenues, not only for lhe Owner ond Qpercitor, but aiso the
State and County.

Granting ihe variance wi not be detrimental or pose a danger to public heatth
ond safely. nor will il affect other pesons supject {o regutations regarding water
racirculation roquircments. Perlinent to this Variance Request application are
the following consiclerations:

1. The three pools in question have waler surface areas and waler volumes:
speciically Uppar Poo! — 529 :q.It and 11,804 gallans: Middle Pool - 1320
sq.11. and 34,124 gatlons: Lower Pool - 474 sq.ft and 10,314 gallons; Ihat
are consistent wiih typical swimming pools: as wit be their usage and
function. All three pools are a constant 21°-5* only in width, none is
deeper than 4 fl. al any point and all will be recirculated o a lurnover
rote of lass than six |é) hours.
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Mr. Glenn D, Savage
Jdanyary 21, 2008
Page 3 of 3

2. Two elevaled, porlable Lifeguard stands; minimum threa [3) feet in height,
arc proposed as an added safely measure to address the stepped deck
and negative edge condilion. A ifeguard will be stotioned on the pcol
dack umi Ihe deck occupancy raaches seventy five (75): o papulalion
beyond which a second liteguard would be posted, One lifeguard is
proposed in a chalr and cne reaming durng lighter usage: belh would
be stalioned in chairs during heavy cccupancy.

3. Survelllance cameras on the pool entry doors will be provided, with
olarms to aler! security, i on individual enters the poaol area aoflet it has
clased.

4. Slandard signage Including "No solo bathers” and “No-one under the
age of 14 allowed wilhout adull supervision” wil be posted.

5. Equipment and ained slaff will be provided o allow for the cleaning ot
tha pools around the dack obstrucfions.

Please contacl me If you require any further nfoaralion for your consideration of
this variance request.

fAguilera
dsidlent and Generol Counsel

c¢c: - PaulKlouse, SNHD
Bll Hom, MGM Mirage
Blll Braciey, AAl
Jessica Huennekens, MGM Mirage
Desmond Slevens, STO Design Group

3 YA koY ShekIftass g e

EXHIBIT “A” Secretary of State page for Project CC LLC
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Extiry Details - Sacrouxy of Stata, Kevada

PROJECT CC, LLC

Business Entity Information
I - .
1
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ADDENDUM TO ANNUAL LIST OF MANAGERS OR MANAGING MEMBERS OF
PROJECT CC, LLC

Robert H. Raldwin, President ad CEO

Chris Nordling, Bxecutive Viee President and CFO
John McManus, Vice Peesident and Generad Counsel
Cathy J. Santoro, Treasuret

Gary N. Jacobs, Szcretaty

Bruce Aguilcrs, Assistant Secretary

Bryan L. \right, Assistant Secretary
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Ezsiry Doteils - Secrstxry of State, Novads

CITYCENTER HOLDINGS, LLC
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EXHIBIT “B” Assessor’s Real Property Record & Map for APN #162-20-701-021
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-rredrock.co clok av.uy locopipcl 2spxl 22008 8:39:20 AM




Variance Request — Prbject CC, dba CITYCENTER, Lifestyles Hotel

Page 13
February 28" , 2008

EXHIBIT “C” GIS aerial photo of APN #162-20-701-021
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\Y

EXHIBIT “D” Design drawings provided
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LIFESTYLE HOTEL - FOUL DECK LONGITUDINAL SECTION 82007
"€ W w W *
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